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Lobbying Guide for Washington Land Trusts  

                              
Last Updated: Summer 2021 

 
This document, produced by the Washington Association of Land Trusts (WALT), is 
intended to serve as an advocacy and lobbying guide for 501(c)(3) land trusts in 
Washington State. However, this document does not constitute legal or tax advice, and 
does not address every detail of the applicable laws and regulations. You should 
consult your own legal counsel to further determine what this guidance means for 
your organization. 

 
1) So what exactly is “lobbying”?  
 
Lobbying is defined by the Internal Revenue Code as “attempting to 

propose, support, or oppose legislation” where legislation includes “action 

by Congress, any state legislature, any local council, or similar governing 

body, with respect to acts, bills, resolutions, or similar items (such as 

legislative confirmation of appointive office), or by the public in 

referendum, ballot initiative, constitutional amendment, or similar 

procedure.” The IRS also recognizes two distinct types of lobbying: 

 

● Direct Lobbying: An uninvited communication with a legislator, 

their staff member, or official who may participate in formulation of 

legislation, that refers to specific legislation and expresses a view on 

that legislation.12 

 

● Indirect (or grassroots) Lobbying:  A communication with the 

general public that refers to specific legislation, expresses a position on 

                                                 
1 See Internal Revenue Code (IRC) § 4911(d)(1) 
2 Other types of direct lobbying include action around ballot initiatives, including gathering signatures or garnering 

additional support. 
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that legislation, and directly urges the public to contact their legislators 

with that position. 

 

Don’t forget, state and federal budgets are passed via legislation, so 

“lobbying” encompasses efforts to support robust allocations for 

conservation funding programs like the Land and Water Conservation 

Fund (LWCF) and the Washington Wildlife and Recreation Program 

(WWRP). 

 
2) How is lobbying different from “political activity” or 

“advocacy”? 

 
Political Activity is defined as “participating in, or intervening in, any 

political campaign on behalf of any candidate for public office”.3 Political 

activity differs from lobbying due to its focus on a specific candidate rather 

than a specific policy.  In general, land trusts and other nonprofits are 

prohibited from engaging in ANY political activity.  And, if found to be 

engaging in prohibited political activity, the sanction is the loss of a 

nonprofit’s tax exempt status.4 Given this prohibition, and severe penalties 

associated with the same, land trusts must never engage in any political 

activity.  

 

Advocacy is defined as “any action that speaks in favor of, recommends, 

argues for support, defends, or pleads on behalf of others”.5 Advocacy is 

essentially everything you do to make the case for your work and existence 

to legislators, partners, and the general public. Such advocacy efforts may 

include connecting with public officials to share updates about your 

organization’s goals, local challenges you are currently facing, elevating the 

public benefits of completed projects, or sharing nonpartisan research that 

is relevant to your work.  

 

Having a robust advocacy program is a critical part of long-term 

organizational resilience and the growth of the land conservation 

                                                 
3 See Treasury Regulations § 1.501(c)(3)-(c)(3)(iii) 
4 IRS Charitable Organizations, The Restrictions of Political Campaign Intervention by Section 501(c)(3) 
Tax-Exempt Organizations, Page Reviewed or Updated: September 23, 2020 
5 Washington Nonprofits, Advocacy and Lobbying Rules for Nonprofits, 2017 
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movement as a whole. However, land trust staff and board must be 

proactive in identifying and accounting for those specific communications 

or activities that constitute lobbying as defined herein, so as to ensure 

compliance with federal or state requirements as further described below.  

 

As an example, Appendix A includes a table that lists a number of activities 

that a land trust might be involved in through the normal course of their 

work, and how they might best be defined in terms of direct lobbying, 

indirect lobbying, advocacy, or political activity. 

 
3) Can a tax-exempt organization legally lobby? If so, are there 

limits? 

 

It is entirely legal for a 501(c)(3) nonprofit, such as a land trust, to dedicate 

time and resources to lobbying at the organizational level, provided it is not 

a “substantial” amount (the “Substantial Activities Test”). In fact, lobbying 

is a critically important part of helping to ensure that policies and programs 

serve the needs of conservation practitioners and communities in your 

service area.  

 

For 501(c)(3) organizations that have not made a 501(h) election (see 

below), there is no hard and fast quantitative rule about what constitutes a 

“substantial” amount of lobbying, though it is a general rule of thumb that 

such nonprofits should not spend over 5% of their time and budget on 

lobbying in order to stay within the intent of the law.6 

 

However, 501(c)(3) nonprofits can also make a 501(h) election (by filling 

out and properly filing with the IRS Form 5768).   Organizations that make 

a 501(h) election qualify for the “safe harbor” rules of IRC Section 501(h) 

which provide clear, and more generous, rules for allowable lobbying 

activities.  501(h) looks separately at direct and indirect lobbying expenses 

relative to total exempt purpose expenditures by the organization (the 

“Expenditure Test”). 7  Generally, the 501(h) election provides additional 

                                                 
6  IRS Charitable Organizations, Measuring Lobbying: Substantial Part Test, Page Reviewed or Updated: 
November 10, 2020.  Note that both the time of paid staff and volunteers count toward this 5% limit. 
7 IRS Charitable Organizations, Measuring Lobbying Activity: Expenditure Test. Page Reviewed or Updated: 

December 8, 2020  

https://www.irs.gov/pub/irs-pdf/f5768.pdf


 

P.O. Box 2001, Seattle, Washington 98111 | (206) 274-2910 | info@walandtrusts.org | walandtrusts.org 

 

4 

surety, reduces annual risk by averaging calculations over a 4-year period, 

exempts volunteer time from being considered, and allows a land trust to 

engage in more lobbying than if it does not make a 501(h) election. Given 

these advantages, WALT recommends that all land trusts make a 501(h) 

election if they wish to engage in any amount of lobbying activity.  

 

Once an organization makes a 501(h) election, an organization may spend 

20% of the first $500,000 of “exempt purposes expenditures” on lobbying, 

15% of the second $500,000, 10% of the third $500,000, and 5% of any 

additional expenditures, so long as total expenditures do not exceed 

$1,000,000.8 

 
4) Are there penalties for excessive lobbying? 
 
While unlikely, a nonprofit that is determined to have engaged in 

“substantial” lobbying in any single year may be at risk of losing its tax-

exempt status.9 Specifically, such a land trust would be re-defined as a 

501(c)(6) “action” organization, for whom contributions are not tax 

deductible. In addition, organizations would be subject to a 5% excise tax 

on all lobbying expenditures for the year that resulted in the loss of a tax-

exempt status.  Those are penalties that would jeopardize the continued 

existence of a land trust, and so land trusts should make sure not to take 

any material risk of violating the lobbying rules.  

 

As mentioned previously, if an organization makes a 501(h) election, direct 

and grassroots lobbying expenditure limits are averaged over a 4-year 

period. Any excess lobbying expenditures over those limits will be subject to 

a 25% excise tax.10 Generally, nonprofits that have made a 501(h) election 

only become at risk of losing their tax exempt status if they exceed 150% of 

the expenditure limits for multiple years in a row during any 4-year period. 

Unless you are a small organization with significant, dedicated government 

relations capacity, and so long as you make a 501(h) election, it is unlikely 

                                                 
8 IRC § 4911(c)(2) 
9 According to Stephan Fishman, J.D. of NOLO, only 9 out of 1 million 501(c)3 organizations had their tax 
exempt status revoked due to excessive lobbying. 
10 IRS Charitable Organizations, Measuring Lobbying Activity: Expenditure Test. Page Reviewed or 
Updated: December 8, 2020  
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that you would be at significant risk of tax exposure or loss of tax exempt 

status in this scenario.  

 
5) So if I lobby at all, does that make me a lobbyist?  
 
The following discussion only applies to lobbying with the State of 

Washington.  It does not cover lobbying with other state or local 

governments or with the federal government. 

 

Washington RCW 41.17A.005 defines a lobbyist as any person who 

engages in lobbying activities (i.e. influencing legislation) either on “the 

person’s own or another’s behalf.”11 in exchange for compensation or “other 

consideration”. Examples of lobbyists could be (1) an employee who is paid 

to lobby by their employer, (2) a law firm whose partners undertake 

protecting the legislative interests of their clients, (3) a lobbying firm that 

employs several agents to further the objectives of many client-employers, 

or (4) a person who agrees to carry an organization’s banner to Olympia in 

exchange for travel and living expenses.  

 

All lobbyists must register with the Public Disclosure Commission (PDC) of 

the State of Washington, unless a specific statutory exemption applies.12 

These exemptions include, but are not limited to, (1) limiting lobbying to 

public legislative committees or state agency hearing, (2) lobbying without 

compensation or “other consideration”, or (3) restricting lobbying to no 

more than four days (or parts of four days) during any three consecutive 

months and limiting lobbying-related expenditures on behalf of elected 

officials to no more than $35. 

 

For most land trust organizations, it is unlikely that any paid staff would 

engage in enough lobbying activities over a short enough time period to 

need to register.  However, those land trusts who have staff who devote 

significant time to lobbying should consider whether those individuals need 

to register as lobbyists.  In addition, volunteer services and activities are not 

considered lobbying by the State of Washington.13 

                                                 
11 See RCW 41.17A.005 
12 Public Disclosure Commission, Regulating Candidates, Campaigns, and Lobbyists, 2021 
13 Venable LLP, Dos and Don’ts of Lobbying for Nonprofit Organizations, 2019 

https://www.pdc.wa.gov/learn/publications/lobbyist-instructions/registration
https://apps.leg.wa.gov/rcw/default.aspx?cite=42.17A.005
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6) How does an organization keep track of lobbying 

expenditures? 
 
Regardless of whether or not a land trust has made a 501(h) election, 

keeping records of staff expenditures involving lobbying activities is 

relatively straightforward, but vital. If a nonprofit has not made the 

election, then it will need to track both paid and volunteer hours (and 

overhead) associated with any type of lobbying activity to allow for an 

assessment of compliance at tax time. 

 

If a nonprofit has made a 501(h) election, all paid staff engaged in lobbying 

activities should track their hours (and associated overhead) devoted to 

direct and indirect lobbying on their timesheets just like they would with 

any other type of activity (outreach, fundraising, administration, etc.) to 

ensure that they are accurately accounted for by your bookkeeper. 

 

When it comes time to file your IRS Form 990, Part IV, Line 4 asks if 

nonprofit participated in any lobbying activity during the prior year. If it 

has, answer “yes” and make sure your accountant completes Schedule C, 

“Political and Lobbying Activities”, which shows any lobbying expenditures 

and contributions made to political organizations.14 

 
7) Are there other things to be aware of when we are engaging 

legislators? 
 
Yes, particularly as it relates to providing things of value as part of your 

legislative engagement. Giving gift(s) to a legislator in direct connection 

with influencing legislation is only allowed provided they are collectively 

less than $50 in value over the course of a calendar year. In addition, meals 

or special events cannot be provided free of charge for a public official when 

they pertain directly to a piece of legislation.15 This does not apply to the 

normal outreach and engagement events land trusts hold to which elected 

officials may attend. 
 

                                                 
14 IRS Forms and Instructions, About Schedule C (Form 990 or 990 - EZ, Political Campaign and 
Lobbying Activities. Page Last Reviewed or Updated: September 9, 2020 
15 See RCW 42.52.140 

https://ethics.wa.gov/sites/default/files/public/documents/training/2016/Ethics%2010_2014.pdf
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Appendix A. Categorizing paid land trust activities  
 
This chart is a tool for helping determine whether an activity is likely to 
constitute lobbying, political activity or general advocacy.  However, it is 
not a substitute for legal advice. 
 

Activity 
Direct 

Lobbying 

Indirect 

Lobbying 

General 

Advocacy 

Political 

Activity 

Hosting a legislator specifically to express 

your support for a piece of legislation. 
X    

Hosting a legislator at a new conservation 

property to discuss the public benefits. 
  X  

Attending a meeting with a legislator in 

Olympia to promote specific legislation. 
X    

Discussing recent successes, challenges 

and future needs with a county 

commissioner. 

  X  

Inviting an elected official to come speak 

at your event about issues important to 

them. 

  X  

Joining a sign-on letter or emailing a 

Public Official about a specific piece of 

legislation. 

X    

Developing an action alert or part of a 

newsletter asking your network to support 

a piece of legislation or funding program. 

 X   

Emailing partner organizations to get 

them to join a sign-on letter or reach out 

to an elected official about a piece of 

legislation 

 X   

Joining a WALT meeting to get legislative 

information and/or updates. 
  X  

Developing and approving state legislative 

priorities at your land trust 
  X  

Gathering signatures in support of a 

ballot measure. 
X    

Producing and sharing nonpartisan 

research and analysis to a city 

councilmember (ex. estimating the 

economic benefits of a recent acquisition). 

  X  
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Signing-in to support a bill at a Legislative 

Committee hearing. 
X    

Testifying in a legislative committee in 

support of a piece of legislation or funding 

program. 

X    

Responding to written requests for 

information from Legislative Committees, 

including public comment 

  X  

Defending an organization's power, 

duties, or right to exist. 
  X  

Gathering signatures to get a candidate on 

the ballot at a land trust event. 
   X 

 
 


